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U.S. Depatment of Justice

Office of Legal Counsel

Cfliie of $e Ass st Anierey Genand Washingras, DT MSN

| August 1, 2002

Memorandum tor'.\lberto R. Gonzales
Counsel |o'lh¢ President

Re: Standards of Conduct for l'nrtrrq:garjcﬂ under 13 US.C. §§ 2340-23404

You have asked for our Office’s views regarding the standards of conduct under
the Convention Against Torture and Other|Cruel, Inhuman and Degrading Treatment or
Punishment as implemented by Sections 2340-2340A of title 18 of the United States
Code. As we understand it, this question has arisen in the coatext of the conduct of
interrogations outside of the United States. We conclede below that Section 2340A
proscribes acts inflicting, and that are specifically intended to inflict, severc pain or
suffering, whether mental or physical. Those acts must be of an extreme nature to rise to
the level of torture within the meaning of Section 2340A and the Convention. We further
conclude that certain acts may be cruel, mhumaa, or degrading, but still not produce pain
and suffering of the requisite intensity to fall within Section 2340A°s proscription agaimst
torture, We conclude by examining possible defenses that would negate any claam that
certain interrogation methods violate the statute.

In Part I, we examine the criminal s{atute’s text and history, We conclude that for
an act to comstitute torture as defined in Section 2340, 3t must milict pain that 1s difficult
to endure. Physical pain amounting 10 tortire must be equivalent in mtensity to the pain
accompanying serious physical imjury, such as organ fatlure, impairmenmt of bodily
fupction, or even death. For purely mental pan or suffering to amount to torture under
Section 2340, it must result in significant pgychological harm of significant duration, e.g.,
lasting for mooths or even years. We conclude that the mental harm also must result
from one of the predicate acts listed in the statute, namely: threats of imminent death;
threats of infliction of the kind of pain that would amount to physical torture; infliction of
such physical pain as a means of psychological torture; use of drugs or other procedures
designed to deeply disrupt the senses, or fundamentally alter an individual's persosality,
or threatening to do any of these things to a third party. The legislative history simply
reveals that Congress intended for the statute's definition 1o track the Convention's
definition of torture and the reservations, understandings, and declarations that the United
States submitted with its ratification. We conclude that the statute, taken as a whole,
makes plain that it prohibits only extreme agts.

B. “Severe Pain or Suffering”™

The key statutory phrase mn the definsbon of torture is the statement that acts
amount 1o torture 1f they cause “severe physical or mental pan or suffering”™ In
examining the meaning of 2 statute, 15 text must be the starting point. See /NS w
Phinpathya, 464 U.S. 183, 189 (1984) ("This Court has noted on numercas occasions
that in all cases involving statulory comstruction, our slarting point must be the language
employed by Congress, . . . and we assume that the legasiative purpose is expeessed by
the ordinary meaning of the words used.") (internal gquotstions and citations omitted).
Scectica 2340 makes plain that the infliction of pain or suffering per se, whether it is
physical or mental, is insufficient to amount 10 tortwre, Instead, the text provides that
pain or suffering must be "severe™ The statute does not, however, define the term
“severe,” “In the absence of such a defimition, we cogstrue a statutory term in accordance
with its ordinary or natural meaning.” FDIC v. Meyer, S10 US, 471, 476 (1994). The
dictionary defines “severe” as “[ulnspaning I exaction, pumishment, or censure”™ of
“UInflacting discomfort or pain hard to endure; sharp; afflictive; distressing; violent;
extreme; as severe pan, anguish, torture.” Webster's New Intemational Dictionary 2295
(2d od. 1935); see American Heritage Dictionary of the English Language 1653 (3d od
1992) (Fextremely violemt or grievous: severe pain') (emphasis in onginal); [X The
Oxford Enghish Dictionary 572 (1978) (“Of pain, suffering, loss, or the like: Grievous,
extreme” and “of circumstances . . .: hard o sustain or endure™), Thus, the adjective
“severe” conveys that the pain or suffering must be of such a high level of intensity that
the pain is difficult for the subject to endure.

Congress's use of the phrase “severe pain” elsewhere in the United States Code
can shed more light on its meaning. See, e.g, Wesr Vo, Univ. Hosps |, Inc. v. Caszey, 499
US. 83, 100 (1991) ("[W]e construe [a stacutory serm) 1o comtain that permissible
meaning which fits mast Jogically and comfortably inso the body of both previously and
subsequently enacted law."). Significantly, the phrase “severe pam' appears in statutes
defining an emergency medical condition for the purpose of providing health benefits.
See, e.g, 8 US.C. § 1369 (2000); 42 US.C § 1395w-22 (2000);, id § 1395x (2000); id. §
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Why Is This Important?

“The key statutory phrase in the definition of
torture is the statement that acts amount to torture

if they cause "'severe physical or mental pain or
suffering."

whether it is physical or mental, is insufficient to
amount to torture. Instead, the text provides that
pain or suffering must be "severe." The statute
does not, however, define the term "'severe." "In
the absence of such a definition, we construe a

statutory term in accordance with its ordinary or
natural meaning."
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*“On the question of so-called

"torture," we don't do torture, we
never have.

The professionals involved in
that program were very, very
cautious, very careful, wouldn't do
anything without making certain it
was authorized and that it was
legal.
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